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International Human Rights Competition for Lawyers in Caen, France

The International Human Rights Competition is an annual event organized by Le Mémorial de Caen, the Caen Bar
Association and the City Council of Caen. This competition is unique in the whole world and is attended each year
by a prestigious jury as well as by more than 2000 people. The jury rewards the best speeches about the defence of
a real, individual and specific case of violation of the Human Rights. The 17th edition of this event will take place on
29th January 2006.

You could be one of the successful candidates selected to plead your chosen case before the official jury and the
audience.

If you want to know more about this major event, you can ask this document to us by e-mail
(<mailto:ademaupeou@memorial-caen.fr>) or visit our website (<http://www.memorial-caen.fr/>).

+++++++++t+tttr e+t

ERA Seminar Announcement

The International Criminal Court: Experiences and Future Challenges
Date: 20 — 21 October 2005

Location: ERA Congress Centre Trier, Germany

Language: English

Fee: 400

This seminar is designed to provide high-level training for those whose professional work calls for knowledge and
understanding of the ICC and the accompanying legal regime. Representatives of the ICC and of the ad hoc
tribunals, defence lawyers and leading academics will be invited to discuss the principles of international criminal
law, the jurisprudence of the ad hoc tribunals and the jurisdiction and proceedings of the ICC.

For more information, visit:
http://www.era.int/web/en/html/nodes main/4 2127 474/conferences 0000 Date/5 1796 1540.htm
or contact Laviero Buono, lbuono@era.int
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POSITION ANNOUNCEMENT: REGIONAL COORDINATOR FOR EUROPE
Location: Brussels, Belgium or The Hague, Netherlands

JOB DESCRIPTION:

The Europe Coordinator will have the overall responsibility to implement the Coalition's campaign in Europe. Under
general supervision of the CICC Program Director and the direct supervision of the Regional Program Director,
he/she will work in collaboration with other Europe-based consultants as well as the CICC Outreach Liaison for
Europe to advance the Coalition's campaign goals of ensuring on-going support of the Court by European states
and regional institutions and of achieving universal ratification, effective domestic legislation, stronger ICC networks,
and support for the integrity of the Rome Statute.

Applications must be received by September 7, 2005, and should be emailed or faxed to: Employment Coordinator
jobs@iccnow.org

Fax: 212-599-1332

No phone calls please.
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Legal Grounds

for excluding criminal responsibility

In this article the different grounds for excluding criminal responsibility will be examined, as I'm sure you are aware
that the Rome statute sets out two types of defenses:

Defenses based on lack of Men's Rea
Defenses based on official position.

In this article we will focus on the first type of defenses, which are provided for in Articles (31) and (32) of the Rome
Statute, these include:

Duress

Mistake

Insanity

Obedience of superior orders
Intoxication

Self defense

Others

Let's take those defenses one by one.
First: Duress:
The definition of the defense is provided for inn Article (31) (1) (d) of the Rome Statute:

"In addition to other grounds for excluding criminal responsibility provided for in this Statute, a person shall not be
criminally responsible if the at the time of that conduct:

(d) The conduct which is alleged to constitute a crime within the jurisdiction of the court had been caused by duress
resulting from a threat of an imminent death or of continuing or imminent serious bodily harm against that person or
a other person, and the person acts necessarily and reasonably to avoid this threat, provided that the person does
not intend to cause a greater harm than the one sought to be avoided. Such a threat may either be;

(1) made by another person; or

(I1) "Constituted by other circumstances beyond that person's control.”

This means that an act which would otherwise be international offence may be excused if the ICC is satisfied that
the accused committed it in the absence of moral choice, that is to say the choice available to him was morally
impaired by the constraints of the situation, lack of moral choice means that the accused committed the act in
consequence of reasonable apprehension that failure to so would bring about death or grievous harm either to
himself or to another person, especially a close member of his family, however the defense of duress is subject to at
least three qualifications:

That the accused was genuinely unwilling to perpetrate the offence, I.E if it wasn't for the duress he
wouldn't have committed the act.

The actual harm caused by the offence must not be disproportionately greater than the potential harm to
the accused.

The accused would be under clear and present danger if he doesn't commit the act.

Second: Mistake:

Article (32) of the Rome Statute provide for two types of mistakes:
Mistake of Fact: an act which would otherwise be an international offence may be excused should the ICC
be satisfied that the accused committed it under an honest but mistaken belief in the existence of fact
which is if true would have made his conduct legal, in the Hans case, for example a Norwegian court held
that a person charged with the execution without trial of numerous people was acquitted because of a
mistaken belief that he was carrying out regular court sentences.




Mistake of Law: an international offence may be excused if the ICC is satisfied that the accused lacked
Men's Rea since he was entirely an aware of the illegality of the act, in one case (the Peles case) a British
court held that "it's quite obvious that no sailor or soldier can carry with him a library of international Law or
have immediate access to a professor in the subject". However mistake of law is no defense where the act
is manifestly illegal.

Third: Insanity:

Article (31) (1) (a) of the Rome statute excludes criminal responsibility when "the person suffers from a mental
disease or defect that destroys that person's capacity to appreciate the unlawfulness or the nature of his or her
conduct, or capacity to control his or her conduct to conform to the requirement of the Law"

This means that an accused will not be held criminally responsible for an international offence if the ICC is satisfied
that he acted as a result of result of insanity. However the defense of insanity- which precludes conviction
altogether- must not be confused with a plea that an accused, sane at the time of the commission of the offence, is
insane at the time of the trial, in one case the court decided that the defendant could not be trialed because of his
physical and mental condition, but charges against him should be retained for trail thereafter if his physical and
mental condition should permit.

This brings us to the issue of temporary insanity which is linked to intoxication and to what extent it constitute a valid
defense, well according to Article (31) (1) (b) intoxication is a valid ground for excluding criminal responsibility,
unless it is self-induce, like drug abuse.

Fourth: Obedience to superior orders:

Another mean of deface available to someone who is accused of committing a crime within the jurisdiction of the
court is obedience of superior order, which is characteristics of war crimes, superior order arises in a situation where
a subordinate is faced with a dilemma where if he obeys order he commits an international crime, and if he doesn’t
he risks sever punishment. In other words he dammed if he does and dammed if he doesn’t. However obedience of
superior orders in a valid defense only when certain conditions are at play there are:

The person is under obligation to obey order of the government or superior.

The person did not known that the order in unlawful.

The order was not manifestly unlawful.

Fifth: Self defense:

Another situation where the accused can be relieved of criminal responsibility is where he acts reasonably to defend
himself or another person or in the case of war crimes property which is essential for the survival of the person or
property which is essential for accomplishing a military mission. However to avail himself of this defense the
accused must show that:

He acted in self defense against an imminent and unlawful use of force.

His action was proportionate to the danger posed by the other person.

Other grounds for excluding criminal responsibility are:

Nullum Crimean sine liege (Article 22)
Nulla poena sine liege (Article 23)
Non-Retroactivity (Article 24)

Under age (Article 26)

CONCLUSION:

As we have seen the person accused of committing a crime within the jurisdiction of the ICC can benefit from a
number of legitimate defenses, the ones which we explored in this presentation have one thing in common. This is
the absence of men's rea: i.e. intent and knowledge.

In many instances when the accused fails to escape criminal conviction altogether, he may still benefit from
mitigation of punishment. However such mitigation can not be taken for granted because it is a matter of discretion
depending on the nature of the offense as well as for actual conduct of the accused.

Prepared by/Ali Nassir Al Bualy
Former Attorney General, Sultanate of Oman




Letter to the editor: Boniface Njiru, Defence Council on the List of Counsel of the ICC
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